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APPRENDI v. NEW JERSEY 

CERTIORARI TO THE SUPREME COURT OF NEW JERSEY 
No. 99-478. Argued March 28, 2000 — Decided June 26, 2000 

Petitioner Apprendi fired several shots into the home of an African- 
American family and made a statement — which he later retracted — that 
he did not want the family in his neighborhood because of their race. 
He was charged under New Jersey law with, inter alia, second-degree 
possession of a firearm for an unlawful purpose, which carries a prison 
term of 6 to 10 years. The count did not refer to the State’s hate crime 
statute, which provides for an enhanced sentence if a trial judge finds, 
by a preponderance of the evidence, that the defendant committed the 
crime with a purpose to intimidate a person or group because of, inter 
alia, race. After Apprendi pleaded guilty, the prosecutor filed a motion 
to enhance the sentence. The court found by a preponderance of the 
evidence that the shooting was racially motivated and sentenced Ap- 
prendi to a 12-year term on the firearms count. In upholding the sen- 
tence, the appeals court rejected Apprendi’s claim that the Due Process 
Clause requires that a bias finding be proved to a jury beyond a reason- 
able doubt. The State Supreme Court affirmed. 

Held: The Constitution requires that any fact that increases the penalty 
for a crime beyond the prescribed statutory maximum, other than the 
fact of a prior conviction, must be submitted to a jury and proved be- 
yond a reasonable doubt. Pp. 474-497. 

(a) The answer to the narrow constitutional question presented — 
whether Apprendi’s sentence was permissible, given that it exceeds the 
10-year maximum for the offense charged — was foreshadowed by the 
holding in Jones v. United States, 526 U. S. 227, that, with regard to 
federal law, the Fifth Amendment’s Due Process Clause and the Sixth 
Amendment’s notice and jury trial guarantees require that any fact 
other than prior conviction that increases the maximum penalty for a 
crime must be charged in an indictment, submitted to a jury, and proved 
beyond a reasonable doubt. The Fourteenth Amendment commands 
the same answer when a state statute is involved. Pp. 474-476. 

(b) The Fourteenth Amendment right to due process and the Sixth 
Amendment right to trial by jury, taken together, entitle a criminal 
defendant to a jury determination that he is guilty of every element 
of the crime with which he is charged, beyond a reasonable doubt. 
E. g., In re Winship, 397 U. S. 358, 364. The historical foundation for 
these principles extends down centuries into the common law. While 
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judges in this country have long exercised discretion in sentencing, 
such discretion is bound by the range of sentencing options prescribed 
by the legislature. See, e. g., United States v. Tucker, 404 U. S. 443, 
447. The historic inseparability of verdict and judgment and the con- 
sistent limitation on judges’ discretion highlight the novelty of a 
scheme that removes the jury from the determination of a fact that 
exposes the defendant to a penalty exceeding the maximum he could 
receive if punished according to the facts reflected in the jury verdict 
alone. Pp. 476-485. 

(c) McMillan v. Pennsylvania, 477 U. S. 79, was the first case in 
which the Court used “sentencing factor” to refer to a fact that was not 
found by the jury but could affect the sentence imposed by the judge. 
In finding that the scheme at issue there did not run afoul of Winship’s 
strictures, this Court did not budge from the position that (1) con- 
stitutional limits exist to States’ authority to define away facts nec- 
essary to constitute a criminal offense, 477 U. S., at 85-88, and (2) a state 
scheme that keeps from the jury facts exposing defendants to greater or 
additional punishment may raise serious constitutional concerns, id., at 
88. Almendarez-Torres v. United States, 523 U. S. 224 — in which the 
Court upheld a federal law allowing a judge to impose an en- 
hanced sentence based on prior convictions not alleged in the indict- 
ment — represents at best an exceptional departure from the historic 
practice. Pp. 485-490. 

(d) In light of the constitutional rule expressed here, New Jersey’s 
practice cannot stand. It allows a jury to convict a defendant of a 
second-degree offense on its finding beyond a reasonable doubt and 
then allows a judge to impose punishment identical to that New Jersey 
provides for first-degree crimes on his finding, by a preponderance of 
the evidence, that the defendant’s purpose was to intimidate his victim 
based on the victim’s particular characteristic. The State’s argument 
that the biased purpose finding is not an “element” of a distinct hate 
crime offense but a “sentencing factor” of motive is nothing more than 
a disagreement with the rule applied in this case. Beyond this, the 
argument cannot succeed on its own terms. It does not matter how 
the required finding is labeled, but whether it exposes the defendant to 
a greater punishment than that authorized by the jury’s verdict, as 
does the sentencing “enhancement” here. The degree of culpability the 
legislature associates with factually distinct conduct has significant im- 
plications both for a defendant’s liberty and for the heightened stigma 
associated with an offense the legislature has selected as worthy of 
greater punishment. That the State placed the enhancer within the 
criminal code’s sentencing provisions does not mean that it is not an 
essential element of the offense. Pp. 491-497. 

159 N. J. 7, 731 A. 2d 485, reversed and remanded. 
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Stevens, J., delivered the opinion of the Court, in which Scalia, 
Souter, Thomas, and Ginsburg, JJ., joined. Scalia, J., filed a con- 
curring opinion, post, p. 498. Thomas, J., filed a concurring opinion, in 
which Scalia, J., joined as to Parts I and II, post, p. 499. O’Connor, J., 
filed a dissenting opinion, in which Rehnquist, C. J., and Kennedy and 
Breyer, JJ., joined, post, p. 523. Breyer, J., filed a dissenting opinion, 
in which Rehnquist, C. J., joined, post, p. 555. 

Joseph D. O’Neill argued the cause for petitioner. With 
him on the briefs were Charles I. Coant, Richard G. Singer, 
and Jeffrey T. Green. 

Lisa Sarnoff Gochman, Deputy Attorney General of New 
Jersey, argued the cause for respondent. With her on the 
brief was John J. Farmer, Jr., Attorney General. 

Edward C. DuMont argued the cause for the United 
States as amicus curiae urging affirmance. With him on 
the brief were Solicitor General Waxman, Assistant Attor- 
ney General Robinson, Deputy Solicitor General Dreeben, 
and Nina Goodman* 

Justice Stevens delivered the opinion of the Court. 

A New Jersey statute classifies the possession of a firearm 
for an unlawful purpose as a “second-degree” offense. N. J. 
Stat. Ann. §2C:39-4(a) (West 1995). Such an offense is pun- 
ishable by imprisonment for “between five years and 10 
years.” §2C:43-6(a)(2). A separate statute, described by 
that State’s Supreme Court as a “hate crime” law, provides 
for an “extended term” of imprisonment if the trial judge 
finds, by a preponderance of the evidence, that “[t]he de- 



*Briefs of amici curiae urging reversal were filed for the National As- 
sociation of Criminal Defense Lawyers et al. by Steven B. Duke, Kyle 
O’Dowd, Lisa B. Kemler, and Peter Goldberger ; and for the Rutherford 
Institute by John W. Whitehead and Steven H. Aden. 

Briefs of amici curiae urging affirmance were filed for the Anti- 
Defamation League by David M. Raim, Steven M. Freeman, and Michael 
Lieberman; and for the Brudnick Center on Violence and Conflict et al. 
by Brian H. Levin. 
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fendant in committing the crime acted with a purpose to 
intimidate an individual or group of individuals because 
of race, color, gender, handicap, religion, sexual orientation 
or ethnicity.” N. J. Stat. Ann. §2C:44-3(e) (West Supp. 
1999-2000). The extended term authorized by the hate 
crime law for second-degree offenses is imprisonment for 
“between 10 and 20 years.” § 2C:43— 7(a)(3). 

The question presented is whether the Due Process Clause 
of the Fourteenth Amendment requires that a factual deter- 
mination authorizing an increase in the maximum prison sen- 
tence for an offense from 10 to 20 years be made by a jury 
on the basis of proof beyond a reasonable doubt. 

I 

At 2:04 a.m. on December 22, 1994, petitioner Charles C. 
Apprendi, Jr., fired several .22-caliber bullets into the home 
of an African-American family that had recently moved into 
a previously all-white neighborhood in Vineland, New Jersey. 
Apprendi was promptly arrested and, at 3:05 a.m., admitted 
that he was the shooter. After further questioning, at 6:04 
a.m., he made a statement — which he later retracted — that 
even though he did not know the occupants of the house per- 
sonally, “because they are black in color he does not want 
them in the neighborhood.” 159 N. J. 7, 10, 731 A. 2d 485, 
486 (1999). 

A New Jersey grand jury returned a 23-count indictment 
charging Apprendi with four first-degree, eight second- 
degree, six third-degree, and five fourth-degree offenses. 
The charges alleged shootings on four different dates, as well 
as the unlawful possession of various weapons. None of the 
counts referred to the hate crime statute, and none alleged 
that Apprendi acted with a racially biased purpose. 

The parties entered into a plea agreement, pursuant to 
which Apprendi pleaded guilty to two counts (3 and 18) of 
second-degree possession of a firearm for an unlawful pur- 
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pose, N. J. Stat. Ann. §2C:39-4a (West 1995), and one count 
(22) of the third-degree offense of unlawful possession of an 
antipersonnel bomb, § 2C:39-3a; the prosecutor dismissed the 
other 20 counts. Under state law, a second-degree offense 
carries a penalty range of 5 to 10 years, § 2C:43-6(a)(2); a 
third-degree offense carries a penalty range of between 3 
and 5 years, § 2C:43-6(a)(3). As part of the plea agreement, 
however, the State reserved the right to request the court 
to impose a higher “enhanced” sentence on count 18 (which 
was based on the December 22 shooting) on the ground that 
that offense was committed with a biased purpose, as de- 
scribed in §2C:44-3(e). Apprendi, correspondingly, re- 
served the right to challenge the hate crime sentence en- 
hancement on the ground that it violates the United States 
Constitution. 

At the plea hearing, the trial judge heard sufficient evi- 
dence to establish Apprendi’s guilt on counts 3, 18, and 22; 
the judge then confirmed that Apprendi understood the 
maximum sentences that could be imposed on those counts. 
Because the plea agreement provided that the sentence on 
the sole third-degree offense (count 22) would run concur- 
rently with the other sentences, the potential sentences on 
the two second-degree counts were critical. If the judge 
found no basis for the biased purpose enhancement, the 
maximum consecutive sentences on those counts would 
amount to 20 years in aggregate; if, however, the judge en- 
hanced the sentence on count 18, the maximum on that count 
alone would be 20 years and the maximum for the two counts 
in aggregate would be 30 years, with a 15-year period of 
parole ineligibility. 

After the trial judge accepted the three guilty pleas, the 
prosecutor filed a formal motion for an extended term. The 
trial judge thereafter held an evidentiary hearing on the 
issue of Apprendi’s “purpose” for the shooting on December 
22. Apprendi adduced evidence from a psychologist and 
from seven character witnesses who testified that he did not 
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have a reputation for racial bias. He also took the stand 
himself, explaining that the incident was an unintended con- 
sequence of overindulgence in alcohol, denying that he was 
in any way biased against African-Americans, and denying 
that his statement to the police had been accurately de- 
scribed. The judge, however, found the police officer’s testi- 
mony credible, and concluded that the evidence supported a 
finding “that the crime was motivated by racial bias.” App. 
to Pet. for Cert. 143a. Having found “by a preponderance 
of the evidence” that Apprendi’s actions were taken “with a 
purpose to intimidate” as provided by the statute, id., at 
138a, 139a, 144a, the trial judge held that the hate crime 
enhancement applied. Rejecting Apprendi’s constitutional 
challenge to the statute, the judge sentenced him to a 12- 
year term of imprisonment on count 18, and to shorter con- 
current sentences on the other two counts. 

Apprendi appealed, arguing, inter alia, that the Due Proc- 
ess Clause of the United States Constitution requires that 
the finding of bias upon which his hate crime sentence was 
based must be proved to a jury beyond a reasonable doubt, 
In re Winship, 397 U. S. 358 (1970). Over dissent, the Ap- 
pellate Division of the Superior Court of New Jersey upheld 
the enhanced sentence. 304 N. J. Super. 147, 698 A. 2d 1265 
(1997). Relying on our decision in McMillan v. Pennsylva- 
nia, 477 U. S. 79 (1986), the appeals court found that the 
state legislature decided to make the hate crime enhance- 
ment a “sentencing factor,” rather than an element of an un- 
derlying offense — and that decision was within the State’s 
established power to define the elements of its crimes. The 
hate crime statute did not create a presumption of guilt, the 
court determined, and did not appear “‘tailored to permit 
the . . . finding to be a tail which wags the dog of the substan- 
tive offense.’” 304 N. J. Super., at 154, 698 A. 2d, at 1269 
(quoting McMillan, 477 U. S., at 88). Characterizing the re- 
quired finding as one of “motive,” the court described it as a 
traditional “sentencing factor,” one not considered an “essen- 
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tial element” of any crime unless the legislature so provides. 
304 N. J. Super., at 158, 698 A. 2d, at 1270. While recogniz- 
ing that the hate crime law did expose defendants to 
“ ‘greater and additional punishment,’ ” id., at 156, 698 A. 2d, 
at 1269 (citing McMillan, 477 U. S., at 88), the court held 
that that “one factor standing alone” was not sufficient to 
render the statute unconstitutional, 304 N. J. Super., at 156, 
698 A. 2d, at 1269. 

A divided New Jersey Supreme Court affirmed. 159 N. J. 
7, 731 A. 2d 485 (1999). The court began by explaining that 
while due process only requires the State to prove the “ele- 
ments” of an offense beyond a reasonable doubt, the mere 
fact that a state legislature has placed a criminal component 
“within the sentencing provisions” of the criminal code “does 
not mean that the finding of a biased purpose to intimidate 
is not an essential element of the offense.” Id., at 20, 731 
A. 2d, at 492. “Were that the case,” the court continued, 
“the Legislature could just as easily allow judges, not juries, 
to determine if a kidnapping victim has been released un- 
harmed.” Ibid, (citing state precedent requiring such a 
finding to be submitted to a jury and proved beyond a rea- 
sonable doubt). Neither could the constitutional question be 
settled simply by defining the hate crime statute’s “purpose 
to intimidate” as “motive” and thereby excluding the provi- 
sion from any traditional conception of an “element” of a 
crime. Even if one could characterize the language this 
way — and the court doubted that such a characterization was 
accurate — proof of motive did not ordinarily “increase the 
penal consequences to an actor.” Ibid. Such “[ljabels,” the 
court concluded, would not yield an answer to Apprendi’s 
constitutional question. Ibid. 

While noting that we had just last year expressed serious 
doubt concerning the constitutionality of allowing penalty- 
enhancing findings to be determined by a judge by a prepon- 
derance of the evidence, Jones v. United States, 526 U. S. 
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227 (1999), the court concluded that those doubts were not 
essential to our holding. Turning then, as the appeals court 
had, to McMillan, as well as to Almendarez-Torres v. United 
States, 523 U. S. 224 (1998), the court undertook a multifactor 
inquiry and then held that the hate crime provision was 
valid. In the majority’s view, the statute did not allow im- 
permissible burden shifting, and did not “create a separate 
offense calling for a separate penalty.” 159 N. J., at 24, 731 
A. 2d, at 494. Rather, “the Legislature simply took one fac- 
tor that has always been considered by sentencing courts to 
bear on punishment and dictated the weight to be given that 
factor.” Ibid., 731 A. 2d, at 494-495. As had the appeals 
court, the majority recognized that the state statute was un- 
like that in McMillan inasmuch as it increased the maximum 
penalty to which a defendant could be subject. But it was 
not clear that this difference alone would “change the consti- 
tutional calculus,” especially where, as here, “there is rarely 
any doubt whether the defendants committed the crimes 
with the purpose of intimidating the victim on the basis of 
race or ethnicity.” 159 N. J., at 24-25, 731 A. 2d, at 495. 
Moreover, in light of concerns “idiosyncratic” to hate crime 
statutes drawn carefully to avoid “punishing thought itself,” 
the enhancement served as an appropriate balance between 
those concerns and the State’s compelling interest in vin- 
dicating the right “to be free of invidious discrimination.” 
Id., at 25-26, 731 A. 2d, at 495. 

The dissent rejected this conclusion, believing instead that 
the case turned on two critical characteristics: (1) “[A] de- 
fendant’s mental state in committing the subject offense . . . 
necessarily involves a finding so integral to the charged of- 
fense that it must be characterized as an element thereof”; 
and (2) “the significantly increased sentencing range trig- 
gered by . . . the finding of a purpose to intimidate” means 
that the purpose “must be treated as a material element 
[that] must be found by a jury beyond a reasonable doubt.” 
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Id., at 30, 731 A. 2d, at 498. In the dissent’s view, the facts 
increasing sentences in both Almendarez-Torres (recidivism) 
and Jones (serious bodily injury) were quite distinct from 
New Jersey’s required finding of purpose here; the latter 
finding turns directly on the conduct of the defendant during 
the crime and defines a level of culpability necessary to form 
the hate crime offense. While acknowledging “analytical 
tensions” in this Court’s post -Winship jurisprudence, the 
dissenters concluded that “there can be little doubt that the 
sentencing factor applied to this defendant — the purpose to 
intimidate a victim because of race — must fairly be regarded 
as an element of the crime requiring inclusion in the indict- 
ment and proof beyond a reasonable doubt.” 159 N. J., at 
51, 731 A. 2d, at 512. 

We granted certiorari, 528 U. S. 1018 (1999), and now 
reverse. 

II 

It is appropriate to begin by explaining why certain as- 
pects of the case are not relevant to the narrow issue that 
we must resolve. First, the State has argued that even 
without the trial judge’s finding of racial bias, the judge 
could have imposed consecutive sentences on counts 3 and 18 
that would have produced the 12-year term of imprisonment 
that Apprendi received; Apprendi’s actual sentence was thus 
within the range authorized by statute for the three offenses 
to which he pleaded guilty. Brief for Respondent 4. The 
constitutional question, however, is whether the 12-year 
sentence imposed on count 18 was permissible, given that 
it was above the 10-year maximum for the offense charged 
in that count. The finding is legally significant because it 
increased — indeed, it doubled — the maximum range within 
which the judge could exercise his discretion, converting 
what otherwise was a maximum 10-year sentence on that 
count into a minimum sentence. The sentences on counts 3 
and 22 have no more relevance to our disposition than the 
dismissal of the remaining 18 counts. 
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Second, although the constitutionality of basing an en- 
hanced sentence on racial bias was argued in the New Jersey 
courts, that issue was not raised here. 1 The substantive 
basis for New Jersey’s enhancement is thus not at issue; the 
adequacy of New Jersey’s procedure is. The strength of the 
state interests that are served by the hate crime legislation 
has no more bearing on this procedural question than the 
strength of the interests served by other provisions of the 
criminal code. 

Third, we reject the suggestion by the State Supreme 
Court that “there is rarely any doubt” concerning the exist- 
ence of the biased purpose that will support an enhanced 
sentence, 159 N. J., at 25, 731 A. 2d, at 495. In this very 
case, that issue was the subject of the full evidentiary hear- 
ing we described. We assume that both the purpose of the 
offender, and even the known identity of the victim, will 
sometimes be hotly disputed, and that the outcome may well 
depend in some cases on the standard of proof and the iden- 
tity of the factfinder. 

Fourth, because there is no ambiguity in New Jersey’s 
statutory scheme, this case does not raise any question con- 
cerning the State’s power to manipulate the prosecutor’s 
burden of proof by, for example, relying on a presumption 
rather than evidence to establish an element of an offense, 
cf. Mullaney v. Wilbur, 421 U. S. 684 (1975); Sandstrom v. 
Montana, 442 U. S. 510 (1979), or by placing the affirmative 
defense label on “at least some elements” of traditional 
crimes, Patterson v. New York, 432 U. S. 197, 210 (1977). 
The prosecutor did not invoke any presumption to buttress 
the evidence of racial bias and did not claim that Apprendi 
had the burden of disproving an improper motive. The 
question whether Apprendi had a constitutional right to 



1 We have previously rejected a First Amendment challenge to an 
enhanced sentence based on a jury finding that the defendant had in- 
tentionally selected his victim because of the victim’s race. Wisconsin 
v. Mitchell, 508 U. S. 476, 480 (1993). 
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have a jury find such bias on the basis of proof beyond a 
reasonable doubt is starkly presented. 

Our answer to that question was foreshadowed by our 
opinion in Jones v. United States, 526 U. S. 227 (1999), con- 
struing a federal statute. We there noted that “under the 
Due Process Clause of the Fifth Amendment and the notice 
and jury trial guarantees of the Sixth Amendment, any fact 
(other than prior conviction) that increases the maximum 
penalty for a crime must be charged in an indictment, sub- 
mitted to a jury, and proven beyond a reasonable doubt.” 
Id., at 243, n. 6. The Fourteenth Amendment commands the 
same answer in this case involving a state statute. 

Ill 

In his 1881 lecture on the criminal law, Oliver Wendell 
Holmes, Jr., observed: “The law threatens certain pains if 
you do certain things, intending thereby to give you a new 
motive for not doing them. If you persist in doing them, 
it has to inflict the pains in order that its threats may con- 
tinue to be believed.” 2 New Jersey threatened Apprendi 
with certain pains if he unlawfully possessed a weapon and 
with additional pains if he selected his victims with a pur- 
pose to intimidate them because of their race. As a matter 
of simple justice, it seems obvious that the procedural safe- 
guards designed to protect Apprendi from unwarranted 
pains should apply equally to the two acts that New Jersey 
has singled out for punishment. Merely using the label 
“sentence enhancement” to describe the latter surely does 
not provide a principled basis for treating them differently. 

At stake in this case are constitutional protections of 
surpassing importance: the proscription of any deprivation 
of liberty without “due process of law,” Arndt. 14, and the 
guarantee that “[i]n all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public trial, by an im- 



2 0. Holmes, The Common Law 40 (M. Howe ed. 1963). 
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partial jury,” Amdt. 6. 3 Taken together, these rights in- 
disputably entitle a criminal defendant to “a jury determi- 
nation that [he] is guilty of every element of the crime with 
which he is charged, beyond a reasonable doubt.” United 
States v. Gaudin, 515 U. S. 506, 510 (1995); see also Sullivan 
v. Louisiana, 508 U. S. 275, 278 (1993); Winship, 397 U. S., at 
364 (“[T]he Due Process Clause protects the accused against 
conviction except upon proof beyond a reasonable doubt of 
every fact necessary to constitute the crime with which he 
is charged”). 

As we have, unanimously, explained, Gaudin, 515 U. S., 
at 510-511, the historical foundation for our recognition of 
these principles extends down centuries into the common 
law. “[T]o guard against a spirit of oppression and tyranny 
on the part of rulers,” and “as the great bulwark of [our] 
civil and political liberties,” 2 J. Story, Commentaries on the 
Constitution of the United States 540-541 (4th ed. 1873), 
trial by jury has been understood to require that “the truth 
of every accusation, whether preferred in the shape of 
indictment, information, or appeal, should afterwards be 
confirmed by the unanimous suffrage of twelve of [the de- 
fendant’s] equals and neighbours . . . .” 4 W. Blackstone, 
Commentaries on the Laws of England 343 (1769) (here- 
inafter Blackstone) (emphasis added). See also Duncan v. 
Louisiana, 391 U. S. 145, 151-154 (1968). 



3 Apprendi has not here asserted a constitutional claim based on the 
omission of any reference to sentence enhancement or racial bias in the 
indictment. He relies entirely on the fact that the “due process of law” 
that the Fourteenth Amendment requires the States to provide to persons 
accused of crime encompasses the right to a trial by jury, Duncan v. Loui- 
siana, 391 U. S. 145 (1968), and the right to have every element of the 
offense proved beyond a reasonable doubt, In re Winship, 397 U. S. 358 
(1970). That Amendment has not, however, been construed to include the 
Fifth Amendment right to “presentment or indictment of a Grand Jury” 
that was implicated in our recent decision in Almendarez-Torres v. United 
States, 523 U. S. 224 (1998). We thus do not address the indictment ques- 
tion separately today. 



478 



APPRENDI v. NEW JERSEY 



Opinion of the Court 

Equally well founded is the companion right to have the 
jury verdict based on proof beyond a reasonable doubt. 
“The ‘demand for a higher degree of persuasion in criminal 
cases was recurrently expressed from ancient times, [though] 
its crystallization into the formula “beyond a reasonable 
doubt” seems to have occurred as late as 1798. It is now 
accepted in common law jurisdictions as the measure of per- 
suasion by which the prosecution must convince the trier of 
all the essential elements of guilt.’ C. McCormick, Evidence 
§321, pp. 681-682 (1954); see also 9 J. Wigmore, Evidence 
§2497 (3d ed. 1940).” Winship, 397 U. S., at 361. We went 
on to explain that the reliance on the “reasonable doubt” 
standard among common-law jurisdictions “ ‘reflects] a pro- 
found judgment about the way in which law should be en- 
forced and justice administered.’ ” Id., at 361-362 (quoting 
Duncan, 391 U. S., at 155). 

Any possible distinction between an “element” of a felony 
offense and a “sentencing factor” was unknown to the prac- 
tice of criminal indictment, trial by jury, and judgment by 
court 4 as it existed during the years surrounding our Na- 
tion’s founding. As a general rule, criminal proceedings 
were submitted to a jury after being initiated by an in- 
dictment containing “all the facts and circumstances which 
constitute the offence, . . . stated with such certainty and 
precision, that the defendant . . . may be enabled to deter- 
mine the species of offence they constitute, in order that he 
may prepare his defence accordingly . . . and that there may 
be no doubt as to the judgment which should be given, if the 
defendant be convicted.” J. Archbold, Pleading and Evi- 
dence in Criminal Cases 44 (15th ed. 1862) (emphasis added). 
The defendant’s ability to predict with certainty the judg- 
ment from the face of the felony indictment flowed from the 
invariable linkage of punishment with crime. See 4 Black- 

4 “[A]fter trial and conviction are past,” the defendant is submitted to 
“judgment” by the court, 4 Blackstone 368 — the stage approximating in 
modern terms the imposition of sentence. 



Cite as: 530 U. S. 466 (2000) 



479 



Opinion of the Court 

stone 369-370 (after verdict, and barring a defect in the in- 
dictment, pardon, or benefit of clergy, “the court must pro- 
nounce that judgment, which the law hath annexed to the 
crime ” (emphasis added)). 

Thus, with respect to the criminal law of felonious conduct, 
“the English trial judge of the later eighteenth century had 
very little explicit discretion in sentencing. The substantive 
criminal law tended to be sanction-specific; it prescribed a 
particular sentence for each offense. The judge was meant 
simply to impose that sentence (unless he thought in the 
circumstances that the sentence was so inappropriate that 
he should invoke the pardon process to commute it).” Lang- 
bein, The English Criminal Trial Jury on the Eve of the 
French Revolution, in The Trial Jury in England, France, 
Germany 1700-1900, pp. 36-37 (A. Schioppa ed. 1987). 5 As 
Blackstone, among many others, has made clear, 6 “[t]he judg- 



5 As we suggested in Jones v. United States, 526 U. S. 227 (1999), juries 
devised extralegal ways of avoiding a guilty verdict, at least of the more 
severe form of the offense alleged, if the punishment associated with the 
offense seemed to them disproportionate to the seriousness of the conduct 
of the particular defendant. Id., at 245 (“This power to thwart Parlia- 
ment and Crown took the form not only of flat-out acquittals in the face 
of guilt but of what today we would call verdicts of guilty to lesser in- 
cluded offenses, manifestations of what Blackstone described as ‘pious 
perjury’ on the jurors’ part. 4 Blackstone 238-239 ”). 

6 As the principal dissent would chide us for this single citation to Black- 
stone’s third volume, rather than his fourth, post, at 525-526 (opinion of 
O’Connor, J.), we suggest that Blackstone himself directs us to it for these 
purposes. See 4 Blackstone 343 (“The antiquity and excellence of this 
[jury] trial, for the settling of civil property, has before been explained at 
large”). See 3 id., at 379 (“Upon these accounts the trial by jury ever has 
been, and I trust ever will be, looked upon as the glory of the English law. 
And, if it has so great an advantage over others in regulating civil prop- 
erty, how much must that advantage be heightened, when it is applied to 
criminal cases!”); 4 id., at 343 (“And it will hold much stronger in criminal 
cases; since, in times Of difficulty and danger, more is to be apprehended 
from the violence and partiality of judges appointed by the crown, in suits 
between the king and the subject, than in disputes between one individ- 
ual and another, to settle the metes and boundaries of private property”); 



